
Pamel2 j. Cameron, Ph.D., and Marvin H. Kahn, Ph.D.
Exeter Associates, Inc.
12510 Prosperity Drive, Suite 350
Silver Spring, Maryland 20904

Pamela J. Cameron, Ph.D., is a Principal ofExeter Associates, Inc., an economic consulting
finn providing economic studies and expert testimony for private clients, governmental agencies and
organizations. Dr. Cameron specializes in the economics of public utility regUlation, the energy
sector, antitrust, and damage assessment and testifies in the areas ofpricinglcosting methodology,
rate rebalancing, rate design, incentive rates, cost of capital price cap proposals, universal service,
non-accounting and structural safeguards and other issues related to industry restructuring in the
telecommunications, electric utility and natural gas industries. A copy ofDr. Cameron's curriculum
vitae is attached.

Marvin H. Kahn , Ph.D., is a founding Principal of Exeter Associates, Inc. Dr. Kahn
specializes in economic matters regarding the regulation of firms operating in both competitive and
monopoly markets, including unbundling, costing procedures, industry regulation including merger
analysis, measures of market competition, and alternative regulatory frameworks in the
telecommunications, energy and postal industries. A copy of Dr. Kahn's curriculum vitae is
attached.

Dr. Cameron and Dr. Kahn will testify that the class sizes for the "Big 6" embedded base
telephone sets (i.e., the Traditional Rotary, Traditional Touchtone, Princess Rotary, Princess
Touchtone, Trimline Rotary, Trimline Touchtone) are .as set forth in the attached spreadsheets
(Appendix A). The number of sets in service in the class (the "Class SIS") decreased every month
as class members terminated their leases. At the same time, however, there were "ins" which added
to the total number of sets in service ("SIS"). Sets moving inward identified in defendants'
documents as "New-INS" are assumed to be "new" and thus not part of the class. Sets moving
inward identified in defendants' documents as "Existing-INS" and "UTEC Reinstates" are assumed
to be a subset of the Class SIS or, alternatively, are assumed to be "new" and thus not part of the
Class SIS. Sets moving out could be presumed to consist of only class members, to consist ofno
class members, or to consist ofsome combination ofthe two. For calculation purposes, Dr. Cameron
and Dr. Kahn assumed that the probability of a set leaving is the same whether the set is in the class
or not.

Dr. Cameron and Dr. Kahn began their the calculation of the Class SIS with January 1984.
At that time, an sets in place are Class SIS. The outward movements that month consisted 100%
of class members, and the inward inward movements consisted 100% of non-class members. Dr.
Cameron and Dr. Kahn then used the ratio of Class SIS to total SIS to calculate what percentage of
Existing INS, UTEC Reinstates, and outwards were Class SIS for the following month. Dr.
Cameron and Dr. Kahn repeated this calculation for each month throughout the class period.
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Dr. Cameron and Dr. Kahn will testify that AT&T did not base its lease rate increases for the
Big 6 telephone sets after January 1,1986, on the cost of providing the equipment and sen;ceplus
a reasonable profit. Nor did AT&T have to consider what competitors were charging to lease similar
equipment since there was no such direct competition. Rather, AT&T based its rate increases solely
on how much it could charge consumers without significantly accelerating the erosion rate.

Dr. Cameron and Dr. Kahn have calculated damages for the class (see Appendix A), and they
have calculated the reasonable lease rate for each of the Big 6 (set out in Appendix B). For three
damage calculation scenarios, Dr. Cameron and Dr. Kahn calculate AT&T' s and Lucent's costs
using direct costs and fully distributed costs ("FDC"). Fully distributed costs are direct costs with
operating expenses marked up by 40% for general and administrative overheads based upon AT&T
data and annual reports filed with various state and federal agencies. In a fourth damage calculation
scenario, Dr. Cameron and Dr. Kahn treat the lease rates in effect on January 1,1986, as reasonable
and then trend them upward over time based upon general inflation rates.

In scenario 1, Dr. Cameron and Dr. Kahn calculate a reasonable lease rate using the total cost
of refurbishment or "nomecurring cost" (NRC) as a proxy for market value. The NRC is translated
into a monthly cost by annuitizing it over the location life at an assumed 20% before tax cost of
capital (i.e., the cost ofmoney plus the associated corporate income taxes). AT&T, in a number of
discovery documents, uses a 12.5% after tax and a 17.5% before tax cost of capital. In addition, the
FCC approved a 12.5% cost of capital (after tax) around the time of the asset transfer from the
RBOCs to AT&T.

In scenario 2, Dr. Cameron and Dr. Kahn calculate a reasonable lease rate using the sales in
place(SIP) price as a proxy for the market value ofthe telephone set (this price obviously represents
an amount that AT&T considered remunerative and, ifanything, was overstated inasmuch as the SIP
was within the exclusive control ofAT&T). The SIP price is therefore assumed to include operating
expenses and a reasonable profit rate.

In scenario 3, Dr. Cameron and Dr. Kahn calculate a reasonable lease rate using a "regulated
rate of return" approach. This scenario represents the classical regulation formula whereby the
company is allowed the opportunity to set rates at a level that recovers (a) the return on and of
capital, (b) refurbishment costs and (c) alllegitirnate operating expenses (e.g. labor, taxes, etc.). The
return ofcapital is depreciation The return on capital is the cost offinancing the undepreciated asset
value.

In scenario 4, Dr. Cameron and Dr. Kahn calculate a reasonable lease rate based on the lease
rates charged during the transition period of January 1,1984, to December 31,1985. Dr. Cameron
and Dr. Kahn then applied a general rate of inflation, as measured by the Gross Domestic Product
Price Index (the "GDPPl").
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Dr. Cameron and Dr. Kahn calculated damages for the Oass using the lease rates actually
charged by defendants from which they subtracted the reasonable rates calculated under each ofthe

four scenarios.

Dr. Cameron and Dr. Kahn base their opinions on their professional training, experience and
expertise, and on deposition testimony and discovery documents. In accordance with the agreement
reached between tbeparties, Class Counsel will produce all such documents and Dr. Cameron's and
Dr. Kalm's file 10 days prior to their depositions. As discovery continues, ifnew data or information
becomes available which bears upon their opinions, Dr. Cameron or Dr. Kalm may supplement their
opinions and any such supplemental opinions will be timely provided to Defendants.
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{11 mentioned., which I am not sure. One of them \VaS just

[21 found bur I don't know if the depositions have yet-

\31 C: With the exception of the three depositions

[4) potentially, whether they are in there or not, you

I~ don't know, ofTurlrurst, Cameron and Kahn, that file

IGJ is complete?

[7] A: I believe so, yes, sir.

181 C: All right. What happens at the Federal

f9] Conununication Commission betweenthe time a notice of

{10] proposed ru1emaking is released and an order based on

{11} that notice of proposed rulemaking is adopted?

{12] A: There is not a single procedure that

[13] happens. It varies widc:1y in diffettnt cases. One

[141 of the things that - that always happens is that in

[15] response to a notice of proposed rulemaking, there

[16] arc at least twO rounds of comments open to the

[17} public, initial comments and reply comments, which

[181 are fIled in accordance with the schedule: which is

1"1 published in the Federal Register. There virtually

J20l always is also contact between various members of the

[21] public and commission officials in accordance with

(22) the Commission's ex pane rules and the:

Charles Sparks v.
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1'1 A: It depends on the case. It can be and it

[2J may not be.

[3J Q: W'as it in this case in the period of time

f4J that you arc referencing?

I~ A: The specific comment period?

IGJ C: Yes. Right.

[7] A: It - it had, I would say, minimal

[8] imporunce.

191 C: And why do you say that, sir?

[10] A: Because prior to the: corrune:nt period, the -

[111 the FCC had decided pretty much what it wanted to do

[12] here and had, after- discussions with AT&T,

11~ received - indicated to AT&T that the way they would

(14) like to proceed would be for AT&T to me a specific

11~ proposaL which would not, Strictly speaking, be

[16] voted only up or done but which represented the FCC's

117J view of how it wanted to proceed, and which was

[18] cenainly subject to comment, but in contrast to a

(19) case in which the FCC says, "We want to act here,

[2OJ please give US ideas or suggestions,· in which d,le

[21] proposals may be developed in the~omme:nts__

[22] themselves, here it was developed prior to thaL'"

~·i·
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1'9] C: Well, subject to the comments. So the FCC

f20l did take the comments into· account?

{21] A: I - yes. The answer is I think r said

[22] before is that there was a minimal imporunce to it

111 C: So the action that the FCC was going to

(2) rake had been developed prior to the comment period?

\3J MR. BENNETT: Objection -

~I THE WITNESS: Proposing to -

I~ MR. BENNETT: Object to the form of the

[6] question because I think it may simplify or misstate

(7] his prior testimony. Subject to that objection, the

(8) witness may answer.

19] THE WITNESS: But the answer is .that the

flO) proposal that was contained there specifically

[111 referenced the - the filing that was made and that

[\2] earlier in a computer to the Commission had examined.

(13) a nmge of different options for implementation here,

{14J but the FCC prior to the comment period itself had

11~ developed a view of what was going to be the most

[1GJ appropriate way, they thought, subject to the

Page 38

[1] AdminisU4ltive Procedures Act.There are sometimes a

{2j Vlide variety of additional measures, including the

PI rdease of supplementary notices of proposed

~I ruJemaking.There can be partial repon and orders

{S] and there - funher notices of proposed rulemaking.

[6] There can be information requests. There can be

[7J additional ex pane wrinen submissions done by

IB] various - by anybody is free to do so. Sometimes

191 these are accompanied by motions for kaye to fLle

[10] out oftum.The Commission can and has in many

{ll} cases scheduled additional rounds of comment for a

!12] number of different n:asons.

113J Q: Is the comment period imponant?

1"1 MR. BENNETT: Object to the form of the

[15] question.

[16] THE WITNESS: I'm not sure ~hat you mean by

11~ "Important.· It is mandated by the Administrative

[lB] Procedures Act e:x:cept in certain very limited

[19] exceptions.

BY MR. TILLERY:

[21] Q: Well, is it imporunt ultimately to the

[22] action that the FCC takes?

(17] comments.

(18] BY MR. TILLERY:
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(') MR. KING: We are back on the record at

(2J 10:28.

(4) Q: Mr. Halprin. we have been, over the last

I~ several minutes and during the break, trying to

{6J identify the gap in the documents and you believe

{7l that gap in the documents is made up of the group

{6J of - of exhibits or primarily from the group of

{6J exhibits that we will now mark as exhibit -

{'~ Plaintiff's Exhibit Number l.

(") MR. TILLERY: If you could, attach a

I1Z] sticker, please.

!'~ (plaintiffs' Exhibit 1 identified.)

['4) THE WITNESS: I'm nOt sure. I tried to

['~ look through it, also, during the break and I think

[16] what Mr. Bennett is looking for is that the - some

117] mau:rials that were ready and filed in the case,

(\O) notably the expen repon of Charlone Turkurst and

('~ the depositions of Ms.Turkurst and two named Kahn

[2OJ and Cameron, just the depositions. not expen rcpons

~') I dido't sec listed and I have - I don't know how

(22) many numbers arc missing but those are the only

Page 3S

MR. TILLERY: One.

BY MR. TILLERY:
!'~

['~

[141 Q: Now, can you please identify Exhibit 1,

[15] please?

[16] A: Yes. I assume this is a copy, it looks

['~ lik~. I can't t~ll if it is a copy or th~ original

[18] of the material I just: handed to you earlier -

['0) Q: Right.

[2OJ A: - which is a time line that I asked to

[21] have prepared for me and then a - a list of

[22J paragraphs in a number of documents that I had asked

{1J A: - is not.

\2l Q: So that material that you just mentioned on

[3] the record -

141 A: The depositions.

I~ Q: - is there?

[61 A: At least the expert report is. I don't

f7l know if all the:: depositions arc. I'm JUSt not sure.

[8J The depositions in this case that I am referring to.

{6J Q: All right.

['0{ MR. BENNETT: What did you mark that

(111 collection, Steve?

BY MR. TILLERY:P)

~;,

:t-
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[') things that I could d~termine that I rely upon, in

(2J pan, that I dido't see list~d here.

[3J BY MR. TILLERY:

~) Q: All right. So I~t's mak~ sure we are

[~ dear. The deposition ofTurkurst-

(0) A: Right.

[7J a: Who ~Ise?

(SJ A: Kahn and Cameron.

[llJ Q: Cameron and Kahn.And their r~ponsor

{1C} not?

[") A: Just the repon ofTurkurst.

{12J Q: But not her deposition?

{13J A: No. No. Her deposition - three

('4) depositions and th~n, in addition, th~ testimony.

['~ I'm sorry. I probably used the word "repon." Oli,

[16] it is there.

J1~ MR. BENNETI: Yes.

[") THE WITNESS: Okay. It just wasn't

119] indexed.That's why some of the material is indexed,
[20] Some-

~') BY MR. TILLERY:

(22) Q: Right.

Page 36

[1] my secretary to come up with me in hopes of making

(2J quicker, if I had to go through any of these during

[3J the deposition, so to the best - to th~ b~st of my

l4] knOWledge, there is - there is no writing here.

{~ Everything h~r~ is, except for the specific paragraph

[6] numbers, also in another document that was provided

{7l but-

(OJ Q: And what instruction did you give your

(O) office staff in t~nns of creating th~ mat~rial that'S

['0{ included in Exhibit I?
{' 1] A: The first, I just asked to have a time line·

(12) setting forth cenain specific dockets, action in

[13J cenain specific dockets that I mentioned, the

[14] dockets that are covered there, and the second, I

11~ took - I gOI a copy of some of the orders, made

(16] check marks next to cenain paragraphs or inclusion

[17] marks next to cer:uin language and asked my assistant

[18] to - to type those up on a separate page.

[19] Q: With the inclusion of those documents that

~ comprise Exhibit I, is the file that we have

[21] presented here now your entire me?

~ A: Except for the documents that I just

MCCorkle Court Reporters (312) 263-0052 Min-U-Script(;) (II) Page 33 - Page 36
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1'1 MR. BENNETI: Object to the form of the

(2] question.

BY MR.TILLERY:

~I C: Have you been basing them on that or any

lSi other complaint?

lSi A: I - I have been basing - I'm trying to

[7] think of what specific opinions I made with respect

[8j to the complaint. Certainly most of the opinions

(9J arc - have to do with conduct rather than the

[101 complaint but. yes, I mean I have: - 1 have made:

[11] specific - I think I have: made: some: specific

['2J opinions with respect to that complaint.

[13) Q: I think your rcpon references claims.

[14] What I am trying to do is just identify for the:

[15] record that it is the: third amended complaint which

[16] is on fLIe today that you arc: basing your opinions

[17) on.

1181 MR. BENNETT: I object to the form of the

[19] question because - on the grounds that it is vague

(2OJ and ambiguous when you were &ilk - previously when

{21] you were asking the questions. it was with regard to .,;..,

f22J. reference to the complaint as opposed to claims made

Page 46

(1] by others.

\2J BY MR. TILLERY:

{3] a: Go ahead and answer.

14] A: It is the one that I turned over to yOll,

[5} yes, sir.

16J Q: The third amended complaint?

f7l A: Yes.

la) Q: No other prior complaint?

{1l] A: Correct.

[10] Q: You haven't seen any complaint that is not

111) in your rue?

[12) A: I have no recollection of seeing any

[13J complaint that's not in my me.
[14J Q: And you arc not basing any of your opinions

I'~ on anything other than the third amended complaint?

'''] MR. BENNETT: Object to the form of the

[171 question.

['" THE WITNESS: Well, I'm basing lots of my

[19] opinions on things other than the complaint.

(20) BY MR. TILLERY:

[21J Q: Right. Any other complaint other than the

[22J third amended complaint?

Charles Sparks v.
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1'1 A: I - I don't recall having done so. no.

\2J C: Okay.Today, right now?

13J A: No, I do not recall having done so.

~I C: All right. What's your understanding of

I~ the claims being made in this litigation by the

I~ plaintiffs?

{7] A: My underStanding is that the plaintiffs are

fBl claiming that AT&T engaged - and Lucent, as its

(9) successor, I mean - I would use the words AT&T and

[10] Lucent interchangeably and occasionally one to refer

111] to the defendants in this case.

1'2) C: All right.

[13) A: This case.

1104) Q: When you an: using the word AT&T, unless

[15] you state otherwise, for the record, I'll assume you

{l6] are applying it to both defendants. Okay'

117] A: Sure. With respect to maners in this

[18] complaint, obviously.

[19J Q: Correct.

[20] A: Lucent wasn't formed at many of the :, .. '-':;'

(21) relevant times here, butthe - th~ ,claim is~t ,_ ".:.; ,_,

(22) they engaged in a variety of unlawful activities ------.-

Page ~8

[1J causing great harm to a class of plaintiffs who.

\2J leased CPE from and after 1986 ~nd that as a result

PI of that, they caused great damages. The actions that

~l AT&T engaged in included a fuilure to disclose,

lSI inaccurate disclosures, excessive pricing,

16) unconscionable pricing and providing - as providing

[7] diffen::m services than they had claimed they were

18J doing.

[9J Q: What were the unlawful actS? Were those

[10J the ones you JUSt referenced or were there others?

[llJ A: I think. those were the ones.

1121 Q: You just referenced?

[13} A: Yes.

[14) Q: All right. And you said, "causing great

I'~ harm. - What do you mean by that?

l'~ A: I - my understanding is that we are
117] talking about a large amount of excessive pricing and

[18] damages being caused as a result of these activities.

[19) Q: Large is son of like beauty, it is in the

[2OJ eyes of the beholder. Can you tell me what you mean

~'I by "large-'

\221 A: Multi-multi-millions.
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Q: Yes.

A: I have not reviewed the court fJ.1es so I

Charles Sparks v.
Lucent Techn()logies, Inc.
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[1) less than in some other proceedings but even though

I2J this had been looked at extensively for years and in

!3J great depth, it was certainly possible that somebody

["1 could come in with a comment that had not been

I~ thought of before or a matter that had not been

I~ thought of before, which could have influenced the

171 FCC.

IS] Q: Now. we have identified for the record this

f9l array of documents that have been produced to us and

1'01 I think for the record those numbers range from

I"J BHLPOOOOI through 03073.11lat's what our file

[12) refh::crs, including your last supplement to the

11~ materials approximately a week ago.And you, I

(1"] think, with the exceptions you have noted in the

(15] depositions. have told me that that'S your·entire

116J f1..Ie; correct?

lIn A: Yes.

118) Q: Are those the only documents you have

119) reviewed in connection with this case?

l20l A: lfthe word "document" is used in its broad

121] sense, the answer is no. I have, also. on the

[22J Internet, using my computer,-looked at other

Page 42"

11J documents, news reports of what took place 20 years

I2J ago. I think that's - I'think those are the only

131 other things that I recall reviewing.

[4J Q: Okay. With the exception of the news

IS} reportS you ~ooked at on your computer, are the

[6] documents that have been referenced in the deposition

f7J the total group of documents you have reviewed and

(8] relied upon in this case to formulate your opinions?

I~ A: Certainly they are the ones that I have

110J relied upon to form my opinions. It is possible: that

I11J there were some other ones that I SOrt of very

{121 quickly reviewed, that is looking to see whether I

113J thought they were relevant and deciding they were

114J not.

115] Q: What 1 am trying to do is to .fmd out if

(16] there are any documents that you have looked at, you

117) have reviewed, you have considered and that you have

[18] somehow not included those within this fue?

f1~ A: Yes, I think there probably are ones that I

!'2OJ didn't think were relevant and just -

[2'1 Q: Okay. Could you identify what those would
(22) be?

Albert Halprin
April 8, 2002
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[1] A: Yes. I asked and had secured for me a

I2J significant number of pleadings that were flied by

!3J different panies, many of which I thought had no

/41 relevance to the case whatsoever.

151 Q: You want to tell me what those pleadings

[61 are?

f'l A:I-

]81 Q: Pleadings in which case?

[9J A: in 81-893 and in - which is the

[10] implementation proceeding and the Computer n
[llJ proceeding, those two proceedings.

Il~ Q: Okay. Anything else?

[13J A: No, I don't believe so.

114J Q: Just for the record again, this group of

115J doc~c:nts comprises the entire 3rr.ay of documents

116] that you are relying upon as a basis for your

[17) opinions in this case?

[18] A: To the best of my knowledge, yes, sir.

[19] Q: All right. Have you reviewed the

[2OJ plaintiff's complaints in this case?

[2'J A: I recall very specifically the third

{22J amended complaint, which is, my understanding is,

11J that - the current complaint. 1 do not recall

(2] earlier complaints. I cenainly focused on w~at I

(3) understood to be the - the complaint, which \VaS

[4J the - the relevant docwnent in this proceeding, the­

[5] third amended complaint.

[6) Q: Okay. Can you tell me, is that the one

[7] that is on fl1e?

(8] A: It is the one - I have a copy of it that

[9J was disclosed that I was provided by counsel. I mean

{10] I have not - when you say, "on fue, .. you mean with

{11J the coun?

I'~

(13)

114J don't know.

(151 0: The representation made to you is that that

11~ third amended complaint is the operative complaint in

117) the case?

[18] A: Yes, sir.

I"J Q: When you have offered your opinions in this

[2OJ case, have you been basing your opinions to the

[211 extent that they apply to the complaint to that

1221 complaint'
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[3] a: How is it that there is a distinction in

14] retention in your mind.?

[5] A: When I W'3;s contacted on this case, I

J~ mentioned to counsel that I was viewed, in my
[7J opinion, as being highly adverse to AT&T in a

('J considerable number of matters and that they might

[9l have qualms about employing me and that that was not

(10) the case with respect to Lucent, and so counsel

[111 informed me that they knew, you know, after they got

11Z] back to me not in that discussion but later, and

[13J indicated that Lucent certainly wanted to employ me.

[14J I never had a discussion about whether or not AT&T

[15] W'aS pan of it and I don't know anything about how

{16] the entities split cOstS with - in connection with

{17] what I understand to be a joint defense.

I,S1 Q: Have you ~er had that issue clarified as

/19J to whether you are appearing here technically on

~OJ behalf ofAT&T, as well?

(21) A: I have never asked about it subsequently to

(22} that and, so, no.

[11]

(1J

(2J

c: You know you have been retained by Lucent?

A: Yes.

Page 21 Page 23

('J arguing on the other side from the side that had

(2J sponsored me.

13] Q: WelL then, let me see if I can summarize.

~J Are you Stating that because of your representation

[S] of adverse entities in prior litigation or

J8J administrative proceedings, you deemed that AT&T

f7l would regard your involvement as potentially adverse?

('J MR. BENNETT: Object to the -

(OJ THE WITNESS: No.

I'~ MR. BENNETT: Well -

BY MR. TILLERY:

{1~ Q: Okay. Did you deem that they would think

[13] that you wouldn't speak highly of them? What is it

[1"] that you are telling me?

[15] A: That AT&T deemed me to be a very effective

{16] advocate who had hurt their adoption of the position

('n and might be uncomfortable about employing me.

[18] Q: All right. When were: you first contacted

{19] in this litigation?

~J A: Early December of 2001.

[21} Q: Who contacted you? -,r'

(22J A: Jim Bennett.

Page 22

[lJ Q: You indicated that you advised counsel upon.

(2J that initial discussion that you had Stated things

13] that were potentially adverse to AT&T.Tell me: what

I"] your referencing.

{5] A: I was - I made reference to the fact that

J~ I thought AT&T might well view me as being highly

t7l adverse, that the maners to which I was referring

IB] \\-'2.S significant representation by my (lIm and in

J8J other years by myself of certain Bell Operating.

[10] Companies who were on the opposite side fromAT&Ton

[11J a great many telecommunications matters, including

[12] long-distance entry, leveLs of access charges,

[l3] structure of access charges, structure of competition

[14] requirements under the Telecommunications Act,

(1~ unbundled network elementS, in many proceedings

[16J implementing the Telecomm~cationsAct, as well in

J1n which I felt on opPOsite sides and, in addition, I

[18] had appeared as an expen witness nuny times.in

[19] administrative proceedings on an issue that's called

[20] reciprocal compensation where the - the positions I

f21] was taking were in many of those cases pn - directly

[22] on the oppOSite side from AT&T, in which they were

[1] Q: Who have you talked to in ~is;~e,these

I2l twO cases, about this case or met with, any contact

p] person?

~J A: I have met with three attorneys from Bryan

(~ Cave,Jim Bennett, Ketrina Bakewell and Lou

[6) Bonacorsi, I have talked with people in my office who

(7'l assisted me in preparation of my repon and

[B] testimony.

(OJ C: Okay. Would you tell me who those people

[10] are, please?

[11] A: John Alden,James Chasia, C·h·a·s-i·a.

[12] Alden is simple; it is the sa!J1e as the pilgrim. Do

[13} you want suppon staff?

(14J Q: No.

11~ A: Okay.

I'~ Q: Lawyers?
11n A: Neither of those are lawyers.

[18J C: Okay.

('OJ A: No lawyers in - actually, I had at least

{20] one informal conversation with Bill Mayer, who is the

~1J Mayer in the office, although to the best of my

(22J knowledge, he billed no time. It wasn't
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1'1 Q: All right.And what year was it formed? 111 wot!< that you have done in the case. but could you

121 A: It was formed in 1992, early 1992. 121 layout for me generally the wot!< that you have done

PI Q: Okay.All right.What's Freedom PI in this ease? First of all. if you wauldn't mind, if

~I Technologies,Inc.? ~I you would tell me what you understand your assignment
151 A: Freedom Technologies, Inc. is a consulting 151 initially to have been.

I~ business which is collocated with the law firm and I'l MR. BENNEn: Object to the form of the

171 which is both a client of. an employer of the law firm 171 question on the grounds that it is compound and the

PI and which - which I also wat!<. PI first question is also vague with regard to the word
191 Q: What does that consulting business do? PI "generally.'

11~ A: It consults on telecommunications maners, 11~ THE WITNESS: My understanding of the scope

111) domestic and international, specrrum matters, some (ll) of my assignment was to review materials in this case

l12J transactional maners. a lot of international matters (121 and other materials that I believed were relevant and

{13J and does a fair amount of international development [131 to render an opinion as to whether certain activities

[141 work. (14J ofAT&T and Lucent, as its successot,.wc:re in
[15] Q: Is it a lobbying group, too? [15] accordance with FCC regulations and law and. also, to

116] A: No, it is not. 116] render certain opinions with respect to other

[1~ Q: Okay. 11~ opinions rendered by experts in this ease.
["I A: It is not - best of my knOWledge. I 1"1 BY MR. TILLERY:

[19] cenainly have not done any - I'm pretty SUtt it's ['9] Q: When you say, "FCC regulations and law"-

f20J never filed 3 lobbying repon or been r~quired to do f20l A; Yes.

[21] so. [21] Q: _ are you talking about any specific FCC

:122l:::...._Q::.::...In=-th:::.:e:...ma..:.:-..:.t<:.-riais_·=-_th_a_t_w_ere_£_o_rwar__d_e_d_to_us_, I22l regulations and law or are you talking about the -

, .

,-
l

[

Page,S

[l{we have brought all of the materials that we have

121 been told that you have' looked at in this 'ease and I

P1 v.rant to take some: time in a few minutes to go ove~

I4J those materials, but we were provided with twO

[5] separate invoices. Have you given more than two

16] invoices?

171 A: I think I have probably given :.- I'm not

[8j sure when the disclosure was made. I believe there

£9/ have been three SCnt over already.

{lO) Q: Do you know the amounts that you have

f11] charged so far? I can tell you that the first two

[12] invoices totaled somewhere around 9Q.. to $100,000.

{13J A: That's about - I believe the invoices

[14] total - there should be another one for about 28- to

[1~ 35,000, somewhere in there.

1"1 Q: 50 the total for your time to date is about

['~ 135,000,130,000'

(181 A: That's been invoiced. There is 3 little

/l9J bit more. The since April time has not been invoiced
f201 but-

[21] Q: And could you tell me generally, and we are

1221 going to, obviously, spend the day going through the

Pago20

[1] all of the FCC regulations and law that could

121 possibly impact onAT&1? How did you define the

lJl scope of those laws or regulations?

~] A: All - all FCC regulations and Iawsthat

l~ could possibly affect -

16] Q: Affect?

171 A: - affect AT&T with respect to the

fBJ activities that - that were referred to in this

PI case, rather than every AT&T activity.

(101 Q: In other words, from what you Wlderstand

, 1111 the natW"C of the: litigation to include?

jl2} A: Yes, from what I reviewed in the materials.

['3[ Q: Are you here on behaIf of both AT&T and

l14} Lucent?

('5) A: I believe so.
['~ Q: Has that ever been clarified?

11~ A: I - I guess the answer to that is no.!

[18] mean it is not - I am certain that I am appearing on

l19J at least on behalf of Lucent and I am not cenain as

[2OJ to the nature of this with respect to AT&T in terms

1

[21] of whether they are formally employing me jointly or

I22l the mechanics of that.
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[1J A: I was at the FCC when the implementation

!2l order - the repon and order was under

PI consideration. I was not there when it was adopted.

[4] Q: \Vhen was it under consideration?

IS, A: It was under consideration for: I guess,

161 beginning - it was acroally under consideration from

(7j the time that the consent decree was announced but it

lSI was under active work, inducting the preparation of

[91 the notice of proposed rulemaking and the negotiation

[101 v.ithAT&T of the plan that they would propose, which

[111 became the basis of the implementation order, which

[12] was approved in the implementation order, I would say

[13] from late 1982, probably, about August or September

[14] 1982 until the time that it was actuaUy adopted.

['S, C: August or September of '82 -

[16] A: Yes.

(17] Q: - is when it was under consideration?

ItS] A: Active consideration, yes. It was under

(19) some consideration from within a matter of days aftcr

f20l the announcement of signing the consent decree.

~1J C: And your consulting work, then. started in

[22J what, the month ofJuly for AT&T?

Page 14

[1J A: Either July or August.

12J C: And it lasted until when?

(3J A: It lasted until, I would say,August of

[4] 1984.

IS, C: And when did you go back to the FCC?

[6J A: I Went back to the FCC in late September

(7) '84.

ISJ C: Okay. So after the consulting work was

[9J done v.ith AT&T, a month later, you went back to the

['OJ FCC?

[t'J A: Yes.

112] Q: Did you consult with any other companies in

[13] that hiatus from '83 to '84?

["J A: Yes, I did.

[15] Q: Which other companies?

{l6] A: The - there were a fair n~er.Nonhero

[1~ Telecom was a major client, Cable and Wireless was a

[18] major client.Ameritech was a major 5=licnt.Those

[19J were probably the three other major clients.

[2OJ C: In that period of time fromJuly of '83

[2'] into September of '84?

[22J A: Yes.

Charles Sparks v.
Lucent Technologies, Inc.

Page '5

Page 16

[1] resigned in about five months.

12J C: Okay.Then where did you go?

PJ A: Then I went to another law firm.

14J C: What was the name of that firm?

IS, A: Verner, Liipfert, MacPherson & Hand.

16] Q: Okay.And how long were you there?

f7l A: I WOlS there about 18 months, ,?erwecn 18

IBJ months and twO years.

(9] Q: Okay. Were you a pannc:r at any of these

{10l fIrms?

[11} A: I was a panner in all of those flI"ms.

[1~ C: Okay.And how long did - strike that.

[1~ Where did you go after the third firm you

114] have told me about?

[15] A: After that, I founded a firm with a number

116) of friends. It's gone through avariety of changes
11~ depending on who the named partners have been but

[18] it's been the same fl.Il11 and I have been a named

[19j parmer in it since that time.

120J C: And what'S - and that's the firm that you

[21] have identified on the record?

[22J A: Yes, sir.

Page 13 . Page 16 (6)
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[11 C: Have you ever worked for AT&T?

[2] A: Not as a lawyer. In a previous occupation,

[JJ I did consulting for them.

~] C: Why don't you tell me about that.

[~ A: I was with a - two consulting firms. It

[6] 'WaS acrually the same one changing personnel, oDe _

[7] called Kestenbaum & Halprin and one called Alben P.

['I Halprin Associates, Inc.. whicb in 1983 and 1984, I

[9] worked with and did consulting for AT&T.

i'~ C: What kind of consulting in '83 and '84?

["1 A: I call it regulatory strategic consulting.

{121 It was advising AT&T in connection with a number of

1131 FCC dockets, most notably one that was called the

I'''J long-range regulation docket.

I'~ C: Okay.Tell me what you were advising

[16] them. What was the scope of that consulting

(17] assignment?

llS1 A: It was to help them develop approaches to

[1~ propose to the FCC and also to build coalitions with

[20] other people that would enable the FCC in a docker

[21] that the FCC had opened on its own accord to

1221 significantly reduce the regulation of some ofAT&T's

Page 10

11] services.

121 Q: What was your full-time employment a~ that

/3] time in 1983 and I 984?

~] A: During those - those periods, I was either

[~ employed by Kestenbaum & Halprin, I mean technically

[6} I was a panner in that, or Alben P. Halprin

[7] Associates, Inc.

f8] Q: What v.:a.s your first date of employment with

]SJ the FCC?

[1~ A: It was in the middle of 1980.

1"1 C: And how long did you work at the FCC?

[1~ A: I had two tenns of employment at the FCC,

[lSI separated by this consulting periodOftime. I

1'4] worked at the FCC from 19 - mid 1980 until mid 19S3,

/15] took off - went into the private sector and tllc=n was
f16} requested to come back and came back and rejoined the:

[l~ FCC. I helieve it was the very end of September

[t81 I 984. And then at that pOint stayed there through

[191 the middle of 1987.

[20] C: When did you - strike that.

(21) When did you get your law degree?

[22] A: 1974.

Albert Halprin
AprilS, 2002

Page "

I'] C: What was your first employment

121 responsibility in mid 1980 at the FCC?

[3] A: I 'WaS employed as a - a senior anomey

~I adviser in what was called the policy and progr:tm

lSI planning division of the common carrier bureau and my

I6l first assignments there were a cost allocation

[7] docker, 79-245, the - the Computer IT

[81 reconsideration docket, a related caSe called

[9] Oklahoma Corporation Commission that also involved

I'~ deregulation of CPE, and within a matter of - of

[111 sev.er:aJ weeks after I~ there. I 'WaS also assigned

I'~ to what was called the joint board docket, whicb was

I'~ 82-86 and had to do with jurisdictional separations.

['41 C: What did you do from 1980 until you left in

['~ I think you told me the fall of 1983 or mid '83'

(16) A: Well, first, 1 'Was a senior ,anorney

[17] adviser and then I 'Was later promoted to the acting

1"1 chief and then chief of the policy and program

119] planning division.As a senior anorney adviser,l

(20) both drafted orders and supervised more junior

(21) attorneys drafting orders, met with individuals from

(22) indUStry, from consumer groups, from others who

Page 12

(1] wanted to come in and talk about the dockets, pan- of

f2l the fact gathering and opinion gathering operation.

/3] After I was promoted to be acting chief and chief of
~J the division, I did less direct drafting. I

(5J continued to edit and supervise and had

161 administrative responsibilities, as well.

[7] C: And you left there what month in '83?

IS] A: I believe it 'WaS late]une or early July.

(9] Q: And when did you start your consulting work

I'~ for AT&T?
[11J A: It would have been probably about three

(12] weeks thereafter.

I'~ C: Had you made arrangements to initiate your

[1<1 consulting work while you were still at the FCC?

I'~ A: No.
11~ C: So you left, sraning a consulting firm and

I'~ had your f1I'St assignment with AT&T in three weeks?

1'81 A: I would guess that was about as long as it

[19] took for them to employ us.We got most of our

I20l clients within that firSt month, three-week period.

~'I C: Were you at the FCC when the implementation

J22l order was under consideration and adopted?
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)1] C: Acrually, no, I saw the depositions that

(2J you have given. I meant to mean where you appeared

[3J in a courtroom, adversarial proceeding, and

1-4] testified.

[S] A: I believe there were two.

[6] C: All right.

f7l A: I don't know the names, the designations.

18] One 'Was a satellite matter that took place in - many

[91 years ago in Alexandria, Virginia, and the second 'Was

[101 a matter involving cellular licenses, and believe it

1111 was in Oklahoma but -

112] Q: When was the cellular license litigation?

113] A: I would guess about eight years ago, 10

{14.] years ago.

[15] Q: By whom were you employed?

[16] A: The - in that, I 'W'3.S employed - it 'Was a

[17] family trust that had been involved in cellular

[18] licenses. I'm just - I can't even remember the name

J10J of the people.

I20l Q: And what 'WaS the nature of your testimony?

{21] A: It had to do with licensing procedures and

{ZZ] whether or nor certain application transfers were in .

PageS

[7]

[~

1'1 ...-as called as a witness and, having first been duly

121 sworn, was examined and testified as follows:

l'I MR, BENNETT: Defendants object to the

14) videotaping on the grounds that Mr. King is not a

[~ proper operator under the Illinois rules,

EXAMINATION
BY MR, TILLERY:

Albert Halprin Charles Sparks v.

APril8,=2=O=O=2===============~===========L=u=c=en=t=T=echn==O=I=O=g=ies=,=In=c.=

IB] Q: Would you state your name for the record,

IS] please?

[1~ A: Alben Halprin.

[11] C: What is the name of your law fum?

1'~ A: Halprin, Temple, Goodman & Mayer.

[13) Q: What is your professional addre~s, sir?

["I A: 555 12th Street Nonhwest,Washing!on,

1'~ D.C., Suite 950.

[16J Q: And what is your personal address, home

[17) address?

["I A: 1340 Potomac School Road, Mclean, Virginia

[19] 22101.

{20] Q: Is your educational background accurately

[21] set Out in the: CV that's attached to your repon?

[22] A: Yes, it is.

(ll Q: Is there any o~.er legal education or any

f2J other spec~c education ge~ne to the issues rais~d

[3J in this case that you are aware of that's not·

~] included in the CV?

[~ MR. BENNETT: Objection to the form.

[~ THE WITNESS: I don't believe so.

[7] BY MR. TILLERY:

(8] Q: Have you ever testified in a court

[9] proceeding before:?

[10] A: I have.

111] Q: How many times?

[12] A: I would guess about three or four.

I"] C: 'Coun proceeding" meaning - I guess I'm

[14] distinguishing that from an administrative type

[1~ proceeding where I have seen that set out in - in

[16J yourCV

[1~ A: Yes.

[18] Q: Give me the names of the three or four

[19] cases where you think you have testified.

{20] A: I'm not sure about the case: names. And by

{211 "testified," I took it to mean you included
(22] depositions.

Page 6 Page 8"

11] accordance with "FCC rules and regulations.

(2J Q: And what 'Was the namre ofyoUT, testimC?ny?

13] A: To offer an opinion on whether or not that

1-41 was - the license transfers and other activities

[5] were in accordance with FCC rules and re::gulations.

[~ C: And what did you say'

[7) A: I can't remember.

[8J Q: In the other case:: that you have identifie::d

191 in Virginia, what was the:: nature:: of your retention.

110] the scope of your retention?

[11] A: It Vl."aS whether or not a contract that v.ras

{12) entered into for the provision of cenain technical

113) servh:es in connection with filing a license

114.] application violated FCC rules on transfer of

[15] controL

11~ Q: What did you say?
[1~ A: That the - that the retention and

118] activities that were:: perlormed thereunder did not

[19] violate FCC transfer control rules.

120] Q: Have you ever worked for Lucent

[21J Technologies?

I22l A: No, I have nOL
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r
[1) IN THE CIRCUIT COURT

Page,

[ll APPEARANCES (CONTINUED):

Page 3

[2J

[2J ROONEY L JOYCE. eSQ.

~) Shook, Hardy & Bacon. UP

I5l HamHton Square

IBJ 600 14th Street NW, Sule 800

171 WashinGton. DC 20005-2004

~) 202-783-8400

I9l On behall of the Plaintiffs

[1~

111 ] JAMES F. BENNETT. eSQ.

[1~ Bryan Cave. UP

[1~ One Metropolllan Square

11·1 211 North Broa~. SuJl.e 3600

[1~ St. Louis, Mtssouri 63102·2750

[1~ 314-259-2067

[In 00 behalt ot the Defendants

[18J

[19]

120)

~1)

j22J

: 96-l,M-983

; DEPOSITION OF

: O'-l·l66B

: Case No.

; ALBERT HAlPRIN

:Ap"S)OO2

: Washinglon, DC

• and- -

PlanUtfs,

Delendant..

Plainttf1s.

(8J

(6) individually and on behalf of all

[2! THIRD JUDICIAl CIRCUIT

[3J MADISON COUNTY. ILLINOIS

~)

I5l CHARLES SPARKS and MARGARET UTTLE,: Case No.

jl6j individUally and on behaJI 01 all

{17J others similarly situated,

[1~

[11J

[1~

(9] V.

110] AT&T CORPORATION,

119J V.

[2oJ LUCENT TECHNOLOGIES. INC.,

[21] Defendant.

113J

[14]

[15] CHARLES SPARKS and MARGARET UTILE.. :

"" [7J others simllat1y situated,

,

Page 2[11 PROCEEDINGS

[2J MR. KING: Myname is RoberiKIDg. My.

PI address is 701 Marl<:et Street,Suite 300, St. Louis,

~) Missouri 63101.The dite is April the 8th, 2002.We

lSl are at the Washington, D.C. offices of Bryan Cave and

[~ the time is 9:40, in'the cases of Sparl<:s and Little

171 versus AT&T Corporation, Cause Nwnber 96-LM·983, and

[81 Sparks and Linle versus LucentTechno!ogies,.lnc.,

I9l Cause Nwnber 0l·L-1668.

[10J The name:: of the -witness this morning is

(11] Alben Halprin. The deposition is being taken on

[1~ behalf of the Plaintiffs and being videotaped at the

[13) request of the Plaintiffs.

[1<) And I woUld ask the coun reponer to

11~ identify herself.

(l~ THE REPORTER: My name is Vicky Wilson with

[,n the reponing company ofAce'Federal Reponers, 1120

(1B) G Street NW, Washington, DC.

{1~ MR. KING: Would you please swear the

{1] Deposition of ALBERT HALPRIN. caJIed tOf

[2] examination pursuant 10 notice 01 deposition, on .,
f.31 MOnday, Aprl S, 2002. in Washington; DC. mille law

[4] otrw:es 01 Bryan Cave. UP. 700 13th Slreel NW, 6th

(5] Floor. at 9:40 a.m., before VICTORIA L WILSON, a

161 Notary Public within and for the Disllict of

[7] Coklrroia., when were present on behalf or the

[8] respective panleS:

(9] STEPHEN M. TIll.ERY, ESQ.

[10] Carr, Korein, Tillery. Kunin, Montroy,

111) Cates. Katz & Glass

[l~ 10 Execultve Woods Court

{13J Swansea. lUinois 62226

[14J 61B·277-118O

['~

['~ ROBERT KING. ESO.

(17) Carr. Korein, Tillery, Kunin. Montroy,

(18] Cales, Katz & Glass

[19J 701 Mat1l:el Street, Sulle 300

~O) St. Louis, Missouri 63101

~1) On behalf 01 the Plaintiffs

[22) -continued-

[2OJ wimess.

(21) Whereupon,

j22J ALBERT HALPRJN

Page 4
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[19] depositions.

!>O) THE WITNESS: Yes, with those things. I

~'I mean I - I had requested - I take full

[22J responsibility for it. There was some garble in

Page 369

[1} sure 100 percent on what but I haven't spoken to him

[2J nor have I seen any documents.l -

1'31 a: Are there any documents that you have

[41 looked at. considered. relied on, and for reasons -

lSI for one reason or another not placed in this group of

[6] documents?

[71 A: No, Dot documents. I mean the - I - the

[81 one thing that I -

I9'J Q: I'm just talking about docwncnts now.

[1~ A: Well, we are excluding things like

[11] newspaper anicles that I read. you know, in the

[12) course of that.

[13]

j14J

11~

i'~

['~

[1B]

a: Right.

A: And Internet pages that I read.

a: Right.

A: Yes. No.The answer is no, there aren't.

a: Everything that you have relied on is here?

MR. BENNETI: You mentioned earlier the

Page 371

I') initially and I believe they should be turned over.

[2) I would say yes, there is material where I have

1'31 relied upon them.

141 Q: Arc your opinions set out in your report

I~ that you are offering at trial?

(6] A: Yes. I mean I -

[7] Q: Do you have opinions that you haven't told

[8) me about today that arc otherwise not contained in

{9) your repan about this case?

!1CJ. A: The only hesitation I have here is when you

[11] say, "contained." There is nothing which is - is

{12J not fully covcred or nccessarily implicd by this.

[13] There may be individual cxamplcs in the same way ­

{14} when you asked me a question, I may try and respond

[1S} with a cenain type of example, and the repon itself

(16J does not include every cxample of this. I mean one

[1~ oCthe-

{1SJ Q: With that - Mth that caveat -

[19] A: With the caveat -

[20] Q: - have you fairly and disclosed your

(2'] opinions in your repon?

[22J A: I have done my best to do so and I believe

Page 370

[1} communication with going through this. We wcre under

121 the impression that cverything that had bccn provided

1'3) to me by Bryan Cave had been submined and that's how

[4J those other things gat omitted.

BY MR. TILLERY:

[6] Q: So were there things submined to you by

[7J Bryan Cave that you -

[8] A: The ones I mentioncd this morning, the

I9J specific depositions.

['O[ a: Right.

[11J A: That'S the only thing that - that I'm

[12] a-.;;vart~ of when I look through there.

[13J Q: But you relied on those depositions?

[141 A: The depositions of Ms.TurkurSt.

[15] Q: Kahn and Cameron.

(16) A: In - in coming up with these opinions?

['~ Certainly the TurkurSt one, yes. Kahn and Cameron,

118) I'm trying to think if there is anything I say here

1191 specifically that relics upon them. I mean I lOOked

{20) at them, I have significant disagreements with them,

121] and on some of them I know I have talked with counsel

[221 and I - I had thought they had been turned over

Page 372

111 I have.

[2) a: What I am trying to find Out is if you are

f3) going to show up in August when you teStify Or

[4J whenever you appear at trial in this case and offer

{51 anything that we can't decipher from this report or

[6] from what you have told us here in this deposition.

[7J A: I understand that and my answer would be

IB] no, and I don't think it is a. cavcat, and that is

[9) based on what I have told you is my understanding is

(10) that anything which is - is an example of what is ­

(11) is here if somebody asked me.

['~ a: I'm having trouble understanding your

113J limitation on this.

[14J A: I - whcn you asked me what this means or

{1~ wbether J believed this or something like that, I

[16] said, "Yes, 1c:t me give you an example... Now, if you

[1~ asked me the identical question at trial, "What do

[IS) you mean by this?" I might give you a different

I'~ example because I don't remember the specific example

(20) and in many of these cases, if you ask me what -

(21) what'S wrong with this or that. in my opinion, I

!22J understand you may not agree, there is a huge amount
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110J

{11] Subscribed and sworn to before me this day of

1'2) ,20.

11[ I HEREBY CERTIFY that I have read this

I2J transcript of my deposition and that this transcript

\:ll accurately states the testimony given by me, with the

!4l changes or corrections, if,any, as noted.

[5J

I~
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[1J wrong with it and I could go through a lot of

[2J individual examples enumerating how it appears. I

~I would - if you asked me. I believe that is covered

f4j fully in my repon.

I~ Q: All right. I understand what you are

[6] saying.

171 A: Yes.

[SJ Q: So you have given me. with that

(9] explanation, you have given me all of your opinions?

[10] A: The-

["J Q: Is that correct?

(12) A: I'm trying - the one thing I was sutting

113J to say, in addition, that - I don't know if it is ­

[14J I think it is. I mean a pan of the basis. which

[15') comes from newspapers, I'm assuming that the paper I

[16] was reading on Sunday, which absolutely struck me, I

[17] have a view which I believe I have expressed he~,

[181 which is that the - the activities that AT&T engaged

!19] in with respect to itS provision of lease CPE are not

(20) unusual with respect to - to equivalent offerings

!21j and the - the most equivalent offering, obviously,

[22J is the offering of other CPE under lease, and there

171

I~

[91

(13]

11-4)

['~

[16]

I'~ Noury Public

[18]

[19] My commission expires:.

I20J

12'1

[22J

x

x

Page 374 1-------------------------

{13] ExhDil2· Memorandum 01 FCC 113
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EXAMINATION

CONTENTS

EXHIBITS

in documents

BHLP02253-o2291

171

[2J

P] WITNEss

141 ALBERT HALPRIN

[S) by Mr. Tillery

[~

[II

(12]

[SI

{9J EXHIBIT NUMBER

110J

(11 J Exhbil 1 - Documents constituting gap

I'~

[l~

[l~

[18)

(1i)

[201

121]

{1] was an ankle in the paper on Sunday, yeSterday,

I2J talking - it was the same type of thing, saying,

p] "Hey, guys, it makes a heck of a lot more sense to

[41 buy the CPE" - it happened to be a modem - "to buy

[~ the CPE rather than lease it, and God knows I have

16) gone through personal experience, where I actually,

171 in the year 2001, paid a lease for CPE because the

[S] company didn't go one·tenth as far as AT&T went her«:

[9] to tell me what my options are to make it easy for me

["1 to drop out. So that, as I said, was in the paperl.

Itl] read yeSterday and I think it is a - a good example

(12) but that \Vas the one other matter that - because it

113] has come up since I f1led this and I don't have

(14] documents on it. that I probably mentioned.

[1~ Q: Anything else?

["I A: Not that I can think of.

[l~ MR. TILLERY: No funher questions.

[lSI MR. BENNETT: We don't have any cross. And

119] we will review the transcript.

I20J (Whereupon, at 6:33 p.m., the deposition

~1) was concluded.)

1221
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!1] yourself working, separate: from your staff members?

121 A: I - perhaps I should have. I haven't

PJ actually reviewed that but - but I guess 160,180,

(41 Q: Hours you have?

JSJ A: Yes.

(6] Q: Tell me where you have spent that time.

f7l A: Mostly document review.There are an awful

[S] lot of documents. I went through them in a number of

[9J cases, quite a few cases, actually, since this is the

[HlJ third date I have had for the deposition, I - I mean

JllJ I have told this to counsel, I feel bad about it, but

[12] I have prepped for deposition three separate times

[13] and so I have - I have gone through it several ?mes

{'''] but the - in addition to that, other time was spent

[1~ going through the Internet trying to fInd things.

['6] doing different searches. trying to figure out how ­

[17] I mean I tried very, very hard and ultimately without

[18J success to find specific documentation on the

[1. lQ.fIgure write-down that AT&T took of the embedded

!201 CPE that I remember from when I was there and ,none of

~11 the jouffiarsthat I can fInd and I could no; fInd a;{y

[22J specific repons'thai we"nt through all of the details "."
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I'J of that, although I - you know, without every

[2J detail, I mean I ~~ll re~ember discUs~irlg with them

[3J and with the accounting people who worked for me

(4) there, there were a lot of .details there.This was

[5J AT&T wanted to be able to get an amortization

!6J schedule for some ponien of the CPE because we made

(7] them buy it at more than it was wonh.

[81 c: Why did you do that, by the way?

19] A: Because -

{101 Q; Why did you make them buy it at more than

[11] it was wonh?

[12] A: For - it was deemed to be a fair

11:l] compromise, POlitica.lcompromisc:, because every penny

1141 that they spent, you know, in the context of

[15] .accepting the uansfer of it, went to reduce IDea!

[16] rates, and as I said earlier -

{17] Q: Went to reduce local rates?

118) A: Yes.

I'. C: Explain that, how that happened.

~OJ A: Okay. The - the money - the level of

[21] valuation of this equipment was taken out of the rate

~~ base of the loeal telephone companies"And at the

Albert Halprin
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[1] same: time, they were getting a special amonization

121 schedule under what I referred to earlier as the

[3J Pompano plan, that recognized the fact that even ­

~I that - they were - that CPE had been used as a

I~ subsidy mechanism because of the fact that 25 percent

[6] of the cost of the: CPE had been assigned to the

[7J interstate jurisdiction and didn't have to be

[8] recovered through CPE prices and we were very

I9l concerned about local rates so we gave it to them

,,~ So the higher the price that AT&T paid for this

[11] equipmen~ to the old Bell system prior to

112J divestiture, the lower the local rights that every

[13] rate payer would pay from that date forward, and in

[1~] the context of what was taking place at this time,

{15] which was both the divestitUl'(: and the fIrst-time

[16] introduction of what were called access charges, even

(17] ,though ultimately they were postponed a couple years

{18) because of exactly the political pressure: I am

{t9] talking about, there was an exceedingly Strong

(20] political imperative to keep local roues down. We

(21] had a number of things that are referred to here and

f22l include the Michigan study. A great deal of focus on

Page 364

[1] local r.ues.And so from our perspective, it was

121 very desir.lble to get AT&T to pay as much as possible

PI for this. Additionally, because of,l would say, our

I~J absolutelY strong beliefs in consumer protection and

!5] to - to really try and - as quickly as possible,

(6] consistent with the decisions we made before, get

[7] aW'3Y from the lease business, we gave people an

[8] option to buy the equipment at an average price,

\9J recognizing that with all of this equipment which

[10] fell across the entire range of age and condition, if

[11) I give people a chance to buy it at an average price,

11~ rational people will buy one heck of a lot more of

113] the top-valued equipment and choose not to buy one

I"J heck of a lot more of the low-value equipment, so

11~ while this was a decision that was very srrongly

{IS] influenced by our desire to inuoduce competition on

Jl~ a full and complete basis in the CPE market and to

I1BI son of break out of the degree of competition we had

11.J limited by below-cost pricing and the state

(20] regulation, which we: thought was in the long-term

(21] interest of the: public, we also thought that it was

{22) importam to enhance it v.rith some additional measUl'(:S

L
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[1J that were in thl: shon4 term interest of the public.

[2] I'm, just by example of this, if I would mention the

[31 first Computer II order actually comained within it

(4) a specific requirement that AT&T could never raise

[5] the price on this equipment and, moreover, even if

[6; they were now bdng forced to sell this equipment at

[7] a big loss, they could never raise the price of local

(8) rates to make up for it. Not surprisingly, after

19J this order came out,AT&T and other carriers all came

[10) in and said this is patently confiscatory.

!' 1] unconstitutional, unlawful. and by the time I got

[12] there, on reconsideration, there: 9IaS a universal

{13{ belief upon the staff that they were absolutely

("] right. it was blatantly unlawful. It was referred to

[151 as the Charlie's grandmother provision because he had

!'~ told people who had told him at the time that it was

(17) Wlconstitutional and confiscatory that he didn't

!IS] care; if he didn't put it in, his grandmother would

[19) never speak to him again. So local rate issues

120] always tempered the greater or lesser and morc or

{21] less constitutional and la'WfuJ. degrees, the

[22J procompetitive measures of the FCC.
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P] c: Who is Charlie?

[2J A: He waS Commissioner Charles Farris, who was

[J] the predecessor as chairman of the Federal

14] Communications Commission prior to - to Mark Fowler,

[5] who I worked for in most of my career there.

{5] Mr. Farris was,I think it is fair to say, a liberal

f7l democrat who - for whom introducing full competition

{5] into the CPE market was about the only

[9J market-Qriented - and the enhances services,

[10J deserves a lot of credit for that. This was the

[11} single big deregulatory initiative that he did.

('~ Chairman Fowler, in contrast. believed strongly in

(13) pushing deregul.3.tion and the expansion of markets

{14] into as many areas of communications as possible in

(1~ the belief that that was ultimately the best way to

11~ serve the public interest and I strongly agree

[l7) with - with the laner, of course.

("] Q: Have you spoken to any employees ofAT&T or

[19) Lucent in connection with this case?

f20J A: NO,l have not.

{21] Q: Have you spoken to any other ofAT&T and
{2Z] Lucent'S expens?

Charles Sparks v.
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{1] A: No.That's the case,no.And,aetually.

[2] since I have become aware of this case, I don't think

{:l] about anything to the best of my knOWledge. I can't

14] tell you I know who all of their experts are.

lSI Q: Do you know of any of them?

,~ A: I know of three that I think have been

{7J mentioned to me.

f8] Q: Who?

f9I A: George Moreland, I believe, Dan Kulkin, and

11~ Sandy Lavin.

[11] Q: Do you know those men?

{1~ A: I know those three people, yes.

11~ Q: How do you know Sandy Lavin?

[14] A: Sandy I know from when he was commissioner

1'5] on the Illinois Comrnissionback in the mid eighties

[16] and have nm into him at conferc::nces and other

{171 things, you know, I mean he is - he is a friend. I

[18J like him.The lllinois Commissibn, I had mentioned

[19] earlier that the FCC during this period was to ~o~e

l20l extent at war with state commiSsions who ~erc::' y..ery ".",
. ,." •.. _., _', ~ ~ rS1

(21] anticompetitive and wanting to just~ubsidiz.e.~e ~.

(22} Illinois Commission was certain!; the m~st ~~d·iD-:--··

Page 368.. , .-,

{1] many respects the only state co~sio~.thatthou~t

[2] the FCC was 100 percent right on, so not

p] surprisingly, we became friends. You didn't get that

14] much positive feedback in those days about what you

15] were doing from state commissioners so that's -

[6] that's where I know him from.

f7l Q: Do you know any of the other expens for

18] AT&T. the retained experts?

f9I A: I'm trying to think. I don't think I know

(1OJ who any of the others are.

111] Q: Have you be given copies of any repons to

]1~ read that have been authored by anybody else?

(13] A: No, nOt those - or - any AT&T, I mean I

[1.] listed the ones of your experts but no.

11~ Q: Do you know Mr. Wiley or Mr. Butler?

[16] A: I know Mr. Wiley, yes, I mean I haven't

(17) seen him for a while.

(18J Q: Do you know he is an expen in this case?

[1~ A: Now that you mention it, I do, but I

{20] haven't seen a repon by him. I had forgonen that.

(21] Originally, it was mentioned to me, I guess, the

f22J firSt day that - that he was there. I'm not even
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(1] would think that would not be preempted., that's

\21 correct.

[31 C: Exhibit BHLP I through 48 is your report

{41 and anachments of your CV and document list; right?

[5] A: You have the - yes, I believe so. I only

[6] have my - the repon itself hen: and that'S - I'm

[7] just sure it is, yes.Yes.

1S1 Q: Now, with reference to the: other documents

[9J in your file. have you relied on every document

['0] that's in this me: that'S marked?

[1'1 A: No. I have not.

[12] Q; Are there gro.upings of documents that you;

[131 can tell me that you have not relied upon or is it

{14] essential that we go th"?ugh every page: to iden~

['SJ that which you have or have not relied upon?

(16] A: Partly because I handed this over and asked

1171 somebody to make: a list of everything I have been

[18] provided and then asked counsel to turn it over,

119] there arc: a mammoth nwnber of these documents that

(20) are conneCted with the FrC, FCC discussions incident

[21} response to complaints that you refer to 7,

J22J Q: Right.
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[II A: - which I - I don't think I have relied

[21 on any of them at all.

[31 Q: Can you be more specific about that which

[4] you are not relying on? I'm trying to narrow this

[5] down. Mr. King looks like he is up to about 16

[6] inches of material if you suck all that tOgether and

[7l I'm just wondering if we can narrow down that which

[S} you have and have not relied on.

~ A: Number 60 here, which appears to be all of

[10] this and which constitutes more than half of the

111} pages of this, is what I am referring to.

[12] C: Number 60?

[131 A: Item 60, beginning on page 6 of the

[141 document list. I think this tells us this is aU

flSJ that - all the documents I - my sWf tried to bt:

[16] very responsible here when I said list it. When I

[1~ saw this after - I said, "Geez, you might have just

{lS] wanted to say, 'miscellaneous correspondenct,' and

[19) see if anybody asked for a" -

~Ol Q: All right. Let's go, then, if we can, to

(21) the record here. Bm.POOO038 has a noration that

1'21 says, "60 AT&T Systems, InC., correspondence;" and
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p] then it has bullet points.

121 A: Yes.

[31 Q: Right?

~I A: Yes.

[5] C: All right. Have you relied on all of that

[6] material or not?

[71 A: No, that's - what - I'm just saying, this

18J material,l can tell you each and every one of these

JlII is part of a very large file that was provided to me

flOl by counsel relating to the - the 1995 activities -

1111 Q: Right.

{12j A: - which I have not relied upon.

["I Q: So from 60 on, which is the rest of page

[141 38, aU of 39, aU of 40 -

[I~ A: Through the end. It is more than half.

ll~ Q: - through 48, page 48, you have nOt relied

(17] on those materials?

[1S} A: That's correct.

[I~ C: All right. What else have you nOt relied

I20l upon looking at your document list. which startS On

~II page 33?
J22J A: I - I have nOt relied on the detailS of
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[II number 24 through number 31.Those are there.What

[2] I do rely on, I'm not - you know -

[31 Q: When you say, "the details of 24" -

~I A: That's what I ant trying explain. I'm

{51 crying to be responsive: to this.

[~ Q: All right.

[71 A: I rely upon the fact that the FCC,

IS] throughout this period, monitored, cared about the

JlIJ progress of CPE deregulation and required AT&T to

[10] make these rcpom and I recall that they were: made

(11) and I believe I asked counsel to sec if they could

(12j come up with some: of them for me.The specific facts

(13] in there are - are not specific facts that I relied

1'4) upon but'the fact that the FCC required. as part of a

(15) whole program of careful monilOring of this
(1&} transition period to ensure that the decisions that

11~ it made in the implementation proceeding were working

rl81 out, so I rely on the existence of such reports

1191 rather than - by details, I mean the specific

rzo] substance of anyone of these reports versus

~11 another. I think - I could have - I'm not sure,1

J22J mean my understanding is I was supposed to disclose
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1'] to you all the documents, you know, that they had

12I given me and things SO that that'S - I'm - is

Pl that - does that explain what I mean by details

[4] rather than existence of the repons?

J5I Q: All right.Anything else that you are not

16) relying on?

J7l A: I don't think - I am nOt - I think it was

raj here because it was - I stuck it with the file. I

J9J think I may have given it to counsel. I don't rely

I'~ on the DarceyTing case, T-i-n-g, number 36.

[11J Q: Okay.

['21 A: And I - I - let me say that I am not 100

[13] percent sure of why it is here but the onc other that·

[14] I'm not sure that I rely upon, if we have it,"maybe I

ItS] can look at it. it is number 23. which is the

116] International Communications Association petition for

[17] emergency relicf.

{tS] Q: What is it in that that you would rely on?

[19] A: Once again, this is a complaint that was

[2OJ brought to the FCC, not involving residential CPE but

R1J business CPE, multi-line CPE, during the transition

R2J. period and I rely upon it, once again, for the fact

Pogo 359

{1J Q: Everything else is fair game.You are

I2J relying on it; right?

[JJ A: I think so.That was a report. It said

141 assessment.

J5I MR. BENNETT: Let me just clarify.

[6) THE WiTNESS: That was one that I had

[7J rderred to earlier which Mr. Bennett said was, ~

Ill] fact - that's the repon of MS.Turkurst and I now

[9] see it. I was looking through here for this.

[1~ MR. BENNETT: You see it on the list of

{11! documents?

1'21 THE WITNESS: Yes.Yes.And you had

[131 earlier told me that it was - appeared on the list

. [14} of documents. I just see how.it is titled.

BY MR. TILLERY:

{16] Q: Just to be complete, we will mark as

[1~ Exhibit IA the pages which have the Bates range from

[1~ BHLP02253 through 02291 as those pages which we

119) discussed earlier today and these are - this is the

[20] fax version which bears the page reference. Okay? .

R'I We will call it IA just to fIll the blank.

R2J MR. BENNETT: And just for the record, it

R2J Q: How many hours have you had in this case

BY MR_ TILLERY:

Page 360.

11] looks like you guys did get that but I understand ho~

[2J things can get mixed up.

[3] (Exhibit lA identified.)

BY MR. TILLERY:141

R'J

[~ Q: Now, we have here BHLP030n, 73, which is

161 a - apparently a lener from your ftIe - your

(7] office identifying documentS which were omitted.

181 A: Yes.

19] Q: And it lists those documents?

{lOJ A: Yes, it does.

[11] Q: Are you relying on all those documents, as

112] well?

[13] A: Yes, I am.

{14] Q: Let me see that letter, please.

['~ What is the entire Bates range in the fIle,

[1S] please, for the record?

l'~ MR. BENNETT: We believe it to be BID.Pl

['81 through 3073 and then I think the witness also

[19] mentioned earlier that he had Kahn and Cameron

[20] depositions.
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11] that people were free and, in fact, did come in

[2J invoking FCC jurisdiction saying somebody is not

[3J doing something right and the FCC dealt with it.

[4] Q: During the transition period?

I~ A: That - that is what that was -

[S] Q: Has anybody taken any action after the

{7] transition period involving CPE at any time. where the

18) FCC has made a rule, has ruled on their request?

J9J MR. BENNETT: I object to the form of the ,

(10) question.

["J THE WITNESS: I am not aware of anything.

{12] I'm not aware of any order requiring, again, anything

[tJ] of that type that was isslled subsequent to January

[141 I St of '86.

[1~ BY MR. TILLERY:

["1 Q: Has anybody asked the FCC to make - to

11~ consider some rulemaking after January I, '86,other

118] than the defendants in this case?

(19) A: I'm not aware of any.

ROI Q: Okay. Keep going. Is there any other
[21] document _

(22) A: Those arc the only documents _
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[1) examples. I don't 'Want to take up your time but the:

I2J FCC, at times -

~] C: No.Go ahead.1 have time to bum.

~] A: The FCC, at times, would have Congressmen .

lSI come over and demand the FCC do something for two

(6] mutually c:xdusive applicants.The response ~o that

f7J 'WaS always, "Yes. sir, we are going to do this and,

[S) you know, this is a great guy and we are going to

]ll] take care of him. " Something that would come out

11~ like that. Responding to CongressionaIs was not

]11] handled by assigning it for somebody to do that type

f12J of research, where it is passing on a consumer

[13] complaint.

[14] Q: So do you just do something to appease that

115] U.S. senatOr, is that what it comeS down to, to show

116] them you have done something?

11~ MR. BENNETI: Form objection.

]18] THE WITNESS: In a great many cases, yes, I

[19] would say_

Albert Halprin
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(20] BY MR. TILLERY:

f21) Q: The fact that they Wrote letters to these

{22J U.S. senators and told them to tell their

Page 346

[13J Q: Was AT&T mandated [0 continue leasing these

{14J phones for any given period of time?

{15] A: No, they were: noc.

11~ C: Could they have -

f17j A: I'm sorry. For any given period of time?

!18J Q; Yes.

(1~ A: Initially, yes, they were. They were

[2OJ mandated to continue leasing these phones for the

{21) fIrst two years.

I22l C: Until January I, '86?

elj ~con5tituents to go to state conswner protection

[2] agencies means nothing to you;'nght?

~] MR. BENNETI: Objection to the fonn of the

(4J question.

[~ THE WITNESS: I'm not sure that means

I'] nothing. If somebody complained and said, "AT&T is

[7J charging too much," and they said, "Well, go to a

(8] state consumer protection agency." I don't think that

(IlJ constituted a :Iegal determination about ,what types of

(10] activities by the start'; mayor may not have been

[11J preempted.

[1~ BY MR. TILLERY:

[1] of those things be true? Explain that to me.

I2J A: I don't think they can. I think your

[3] comment is fair and it could not have been

(4] predatOry.

I~ C: All right.

]" A: AT&T had no ability to predate in this

[7] market.

]S] C: Could not do it.There. Not possible;

[~ right?
[10J A: Given - that's correct, because predation

1'1] requires the ability to drive competitors out of the

(12] market and to recoup lost profits and there is no

1131 prospect whatsoever ofAT&T being able to do that.

C14] C: Let's go to January I, '86 and on.AT&T,

11~ in your view, could Sel any price they wanted to;

I1S) correct?

cln A: Yes.

fl~ C: They could have decided to lease the phones

[19] for 25 centS a month without any agency, federal or

[2CIJ state, interfering in your view?

(21] A: Yes.Yes.

I22l C: They could have Set the prices at $200 a
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[1J month without any interference by any state or

I2l federal agency; is that correct?

[3J A: Yes, with onc or two sort of obscure types

[4] of-

I~ C: Why don't you tell me what those are.

I~ A: All right.AT&T, now that it is

[7J deregulated. could have engaged in unreasonable, from

(81 an economic perspective, discrimination and could

[9J have, basically. decided that it '\VaS going to - to

[10] lease the same: phone to somebody who - who did it ­

[11] who did three of them at a significant discount over

1'21 somebody who did one without having any requiremem

1'21 to justify that.That was perfectly fine.! don't

[,4] think they could charge a different price to people

11S] based on their race or religion. So that's kind of

[11;) limited.

[1~ C: I haven't suggeSted that. have I?

[18J A: No. but yOll said could they do anything

[19] they 'Want? I said -

~O] C: No. No. My question to you was could they

~1] charge $200 a mooth! ! wasn't talking about charging

["Z21 200 to blacks and 300 to whites.
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[1] A: You said could they charge any price they

{2} 'Want.

[3J C: Right.

J4] A: That was the limitation. They could charge

IS] any price they want with a couple - I 'W3.sn'r trying

161 to say this is what - this is the centnl core, I

(7) said except for a couple of obscure examples I could

[8] probably come up with that are constraints on their

[9J ability to price. any other pricing they want to do

[10] is okay.

[11] Q: Any pricing?

[12] A: Yes, subject to the - that type of very

[13] obscure, yes, price level, yes.

la] C: Now, let's go through. Is there any.

[15] restriction on their disclosures to their customer

P'J base? Can they call this business - call it

[l7J anything they 'Want to call it?

[18J A: Consistent with generally applicable - can

I19J they call it anything they want to call it? I think

f20J so.

~'] C: Okay. So they could send out the bill in

["Z21 the same envelope as the AT&T long-distance charge

Charles Sparks v.
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III and not reference it at all?

I2J A: In the same envelope?

[3] C: Same envelope.

[4] A: And what do you mean, •not reference it"?

I~ C: Not call it leased equipment, not call it

f6l anything. just tag on a charge. Would that be okay?

[7] A: 1'm sorry. Are you talking about a

[8J separate bill in the same envelope?

[8J C: Yes. let's do that.

110J A: So it is a separate bill.

1"] C: That's great. Separate bill in the same

[12] envelope.

1'21 A: And not saying at all -

114] C: And not calling it anything, just put a

I'~ charge on it. Would that be okay?

P~ A: So a bill that says $.4 a month?

[1~ C: It is JUSt a bill. right. to Henry Smith.

118J MR. BENNETT: Let me object to the

11~ hypotheticaL

BY MR. TILLERY:

(211 Q: What I am trying to find out here is w~at

l22J the limits an::.You said these things are
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1'] preempted. I'm trying to get to the scope of this

!2J levd, basically, to find out, according to you,what

[3] limitations the coun should impose here.

J4] A: Right.And I guess my answer would be if

I~ Radio Shack could do that for a VCR lease, then AT&T

[6] could not be prohibited from doing it. If the state

[7J has a generally applicable law that says nobody can

IS] send out a monthly bill that doc::sn't have some

~] specification of what it is for, then! would think

[101 that that would not be preempted.

Ill} 0: Did you mean to say that if Radio Shack

(12) could do it, it was okay -

113J A: Legally.

I"] C: - legally, it was okay for AT&T to do it?

I'~ A: That if - yes.

l'~ Q: All right. So is the converse of that

11~ true? If Radio Shack couldn't do it in compliance

I"J with consumer fraud laws,AT&T, likewise, could not

119] do it; is that correct?

[2OJ A: If there is a generally applicable

[211 prohibition on anybody sending out a recurring bill

(22J that doesn't have a statement about what it is for, I
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[lJ everybody has to treat the elderly this way,' it

[21 would not be preempted.

BY MR. TILLERY:

Pago 337
Page 339

.......

[4) C: You state on the bottom of page "I7 that

[5J plaintiffs would be free to go to the FCC and seek

161 rcregulation or - of some or all of the residential

[7j CPE marl:erplace. Do you see that? What's

IS) reregulation as you use it in that context?

Il'I A: I - I think I was listening to you and I'm

)") JUSt looking here at the bottom of page 4 and I don't

[11) sec the specific - okay. Now -

[1~ C: It is the top of page 28,1 think.

[13) A: Redo a petition. the FCC. indeed, even

[14) today, the last sentence there, reregulation is the

11SJ fact that the FCC retains jurisdiction under Title I

[1~ over the provision of CPE by AT&T and can adopt any

[17] regulations it believes are necessary to ensure the

(18) public interest is served with respect to that

Il3J provision of CPE.It has ousted the states. It has

[20] said this is a maner exclusivcly within our

[21] jurisdiction. It is free to adopt a rule imposing

['22] requirements on the tenns and conditions of the way
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I1J AT&T provides CPE. in the ultimate extreme, if it

[2J found that circumstances had changed significantly or

l'3J that it had not anticipated what would happen or

14] that - that even in some circumstances if it made a

(SJ misra.k:e. it could, in fact, adequately - if it could

(6) adequately aniculate the reason for the change, go

f7J back and reverse the deterrnirultion that CPE - the

[8J provision of CPE by a carrier was not itself a common

[9] carrh:r activity and require AT&T to - to provide

[10] CPE through Uriffs. That's - in the new world in

[11] which Congress for the (JIst time has passed explicit

[1~ authority for the FCC to both require the - that any

(13] common carrier service not be offered through tariff

114) and explicitly says, "When you do that, if it is

[15] inconsistent, you preempt the states from similarly

!16J requiring any tariff regulation of that." This is

[1~ unlikely to happen with respect to tariff regulation

Il~ but it is possible for the FCC to impose a broad

/19J range of potential regulations if it were convinced

[20] that those were necessary to serve a public interest.

{21) Q; Have you seen the joint statement of the

[22] FTC and FCC of 19 - 1996?

Page 340

(1] action and then, you know, from the FCC's

[2) perspective, it went away.They didn '[ have to deal

[3J with It because the FTC -

~I C: How did it go away?

I~ A: They then did not have to conduct a formal

/61 rulemaking proceeding looking at adopting new rules.

[7j C: Why didn't they' Why didn't they have to

[8J do that? How did the problem go away?

[9] A: They didn't have to do that because in

[10] their - I don'r believe anybody had filed a petition

{11} for rulemaking 'With them, which would have bee;t

[1~ subject to the Administrative Procedures Act, but

113) the - as I recall from the - the documents and my

[141 clear understanding from being involved with the FCC

11~ when I was there, as well as following the conduct of

[1~ the FCC at that point in time, was, you know, when

Il~ there was an issue like this, and it happened with

118J other issues. there was a political need to have some

Il3J type of action taken so the FCC looked like it was

[2OJ doing something.

I21J C: Are you aware of any complaints made by

1221 United States senatorS to the FCC in relation to
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(1J AT&T's leasing ofCPE?

f2l A: When you say, Ycomplaints," you mean

[3J objections rather than complaints?

~J C: Complaints. I'm sorry?

(~ A: "Complaint" is a formal technical term fur

(6] something people file with the FCC. Is that what you

i7I are referring to or do you mean in the English

(8J language -

]9J C: I'm not using it as I would in filing a

{101 lawsuit-

(11J A: Okay.At the FCC, that's called a

[12] complaint.

i13] Q: -.or filing a formal docwnent with

p4J challenging rulemaking authority or this .son of the

p~ thing with the FCC. I'm talking about being a little

(16) bit agitated because one of your constituents from

[17] your home state is m2d as hell about something that's

[Ii} gone on with the CPE and they write you a lener.

(19) A: Yes.

[20] C: And as a result of that, you then fire off

(21) a letter or your staff does. and you sign it, to the

122J FCC.Are you aware of those?
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I'J A: Yes. 1- I recall seeing, I think, a

[2J couple of ,th<?se, at least.Tb~ reason 1 said this is

[3] the complaint is a term of an with respect to

(4J documents fIled with the FCC.

(S] C: I understand. As I have used the term in

[6] my questioning, and I have: clarified it, are: you

i7I familiar with those?

[8J A: Yes.Yes.Yes.

(9] C: Okay. What did the FCC say in response to

I'OJ those?

(' 'I A: Oh, gee.As I recall, they said, "We are

1'2] working hard with the FTC, taking a look at this, and

[13J are going to take action to ensure that the' -:- that

1'4] these things are addressed," I mean some type of-

('~ C: Is that what they said?

1'6] A: I'm nOt sure. That would be my guess. I

('~ recall reading through all of those voluminous

[18J documents but I can't specifically recall.

I'9J C: You dan', remember them saying they had no

[20] jurisdiction, please refer your constituents to the:

[21J State Bener Business Bureau or to the state consumer

[22] protection agencies? Were you 3"W'3re of that?
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pJ A: I - I probably was when I looked ar it but

121 I would have to go back and review what it was they

[3J said they had no jurisdiction over.

~J C: So if the FCC referred these people to

{S] state consumer protection agencies. what does that

(6] mean to you? Over the precise claims that - that

i7I are being - are being alleged in this panicular

(8] case?

IllI MR. BENNETT: Foundation objection.

('0] THE WITNESS: What it would mean to me is

1111 the FCC didn't want to deal with it.

BY MR. TILLERY:

(13) Q: Means they are wrong? Are they wrong when

(14J they ~te those letters?

[15] A: It means they didn't want to deal with it.

[16] That's what it would mean to me.

('~ C: That doesn't shed any light on any of the

[1BJ basis of any ofyoUT opinions?

[19J A: Oh, no.A congressional response like:

[2OJ that-

!2'J C: Right.

f22l A: - is not treated as a legal determination

Page ,344

11] in any way whatsOever. It is - these are handled by

12J staff who don't even attempt to make those types of:

[3J legal determinations.

(4) Q: When you say, "a congressional response,"

[5] what are you talking about?

[6] A: A response to a member of Congress. It's

[7] called a congressional. I mean the FCC always would

[8] call that a congressional. I think other agencies

(9] did, too. .
110] Q: So they don't have to be accurate when they

11 'J are talking to a U.S. senator, is that what you are

(12) saying, they can sort of bullshit them; is that what

113] you are saying?

I'4J A: I would say they routinely do, yes.

l'~ C: Okay. And that's okay?

('6] A: I - I'm not sure by okay.

I'~ C: Okay. Well, you pick the word to describe

118] it.

('OJ A: Okay. I think that's inevitable given the

f2Cl number and types of congressional request complaints,

[21] directives that come over by lener, that it is a -

122] a well·understood phenomenon. I can give you other
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f1j continue to lease?

[2J A: I don't know the answer to that. I guess

J3I 10 to 15 percent but that's nothing but a pure guess

141 C: Arc you guessing or you don't know?

J5I A: I don't know.

f6l MR, TILLERY: Lc:t's go off the record and

[7J change tapes at this point in time.

fBJ MR. KING: It is 5:26 and this is the end

[9J of tape 3.

(10[ CR<:cess.)

(1~ C: Do you have your report in front of you,

(13] sir?

J14J A: Yes, I do.

(15] MR, KING: Would you like me to rum the

[16] tape back on?

I'n MR. TILLERY: Yes, please,

I'BJ This is the beginning of tape 4?

I'1lI MR. KING: Yes.The time is 5:40.This is

[20[ the beginning of tape 4 in the Albert Halprin

{21] deposition.

~ THE WITNESS: Can I ,!Dish? I W2S acrually
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['I MR. BENNETI: I object to the form of the

fZJ question because it is vague with regard to "these

[3J people.·

~I THE WITNESS: No.

BY MR. TILLERY:

'0 C: They didn'r?

[7J A: Not by virtue of the order, no.

'0 C: How did they become phone lease customers?

[9J A: There were twO different W2ys they became

[10] phone lease customers. One is they arc: people who

[11] prior to 1984, on the basis of an order that was

(1~ negotiated with AT&T, discussed with all other

{13l panies, the Congressmen, the consumer groups. the

[l4} competitor'S, wrote in, in response to the

[15] solicitation, and said, "I would like to become an

[16] AT&T lease customer." I mean that has nothing to do

(1n with the order. They filled something out,

["I C: So somebody - the people voluntarily

[19] subscribed?

[2~ A: Well, they responded. They were sent a

[21] solicitation, which said. "You have to make a

[22] decision."

{11J BY MR. TILLERY:

[11]

~,.,

L

Page 330

1'1 C: When did they get that solicitation?

I2J A: December, I'm not sure what day. 1 think

PI multiple dates in December. Said, "The world is

~I changing," There was lots of publicity and other

lSI things.

[6] Q: You arc talking about 1983. aren't you?

[7J A: Yes, I am.

1'1 MR. TILLERY: How much time is lcit on

[9J the-

I'~ MR. KING: Five minutes.

BY MR. TILLERY:

[121 C: Go ahead.

1131 A: And so in response to this, that said. "You

[14J have to make a decision, • some people made

1'51 decisions. They - some of those are the people who

(16] made decisions, said, '''I want to buy." Some of the

[17] people who made decisions said, "I want to lease."

1'0 There was a very large number of people who, despite

11111 being told they had to make a decision, refused ro do

f201 so or declined to do so. I'm not sure if there is a

{21] difference in those two worlds.

~ C: How many people said they W2nted ro
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[11 in the middle of an answer when the tape was running

[2J out, when y~u did it, because 1 'Was talking about the

[3J two 'Ways that somebody became a customer of a lease

f4J customer ofAT&T.
BY MR, TILLERY:

'0 C: That's right,

l7J A: And I had gOllen to the first one and you

[SJ as!a:d questions about that and never got to finish

f9] with the second.

1"1 C: Right.
[11J A: And 1 don'r essentially feel 1 have to do

{12J it if you want to go on to something else.

1'3) C: Go ahead,

1") A: As I said, the firSt W2y was that some

115] number of customers checked the box and wrote in and

/16] said. "I want to become an AT&T lease customer:

1l7J Q: I asked you how many of those there were

['BJ and you said you didn't know.

[11l1 A: I did not, I made a rough guess but I do

I20J nOt know.

[2'1 C: All right. How is the second?

f22J A: The second 'Way that somebody became a lease
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111 cUStOmer is that pursuant to FCC order, which is what

(2) we call the modified limited option, even though they

~] weren't told what would happen if they didn't

14] tespond, the FCC faced the question of what to do

]5J with those people who didn't respond, and as I

[6] testified earlier, in some WlIys this was one of the

]7J hardest, if not the hardest issue to decide about

]'] this, and the decision that the FCC made after lots

[9J of consultation 'With people on the: Hill and others

]'0] was that at this time of disruption, to take people

/11] who said nothing and to change one more thing about

[12J the way life was treating them in the

113] telecommunications world would have, quite possibly,

(14] increased the: political pressure against this, which

[15] vns considerable, the whole deregulation and consent

(16) decree movement, to an intolerable: level, and even

[17] though the FCC believed, as you suggested earlier,

[18] that requiring that these people stay as customers at

[19) unreasonably low rates, uneconomically l~W rates fo~

[20] two years. interfered with the full development ~f

121) competition and didn't'W'3.1lt to do that, it believed

[22] that of a set of bad - bad alternatives. it was the
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[1] least bad alternative. And so thos~ people :who,

(2) being told you have to make a choice, still declined

[3J to do so, saw as little change as 'possible from their

141 perspective, although there was a change because they

lSI now became for the [lISt time AT&T lease customers.

[6] Q: And that was the modified negative option.

m A: That's correct.

]'] Q: They did nothing and they became a lease

[9] customer?

]'0] A: They didn't know that that would happen but

[11] we had to do something with them. I mean somebody ­

[12] some of the expen reportS and testimony I had seen

[13] here said, "You should have made them make a choice."

{14] We thought we were making them. We told them - we

i'~ had AT&T propose a plan and tell them, "You have to

["1 make a choice," but then when they declined to do so,

['~ that is correct, we - we - we determined, told AT&T

11S] to file that.AT&T filed it, quote, "VOluntarily,"

[19] but then we said, "This is the plan you have to

120] follow." Those people at that point h.3.d to.AT&T

121] had no choice but to make them lease Customers.

122] Q: Are you fmished?
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11J A: Yes, sir.

(2) Q: All right. In your report on the top of

]3J page 23, you state that the FCC preempted, quote,

14] "utility regulation," end quote, ofAT&T's CPE

]5J marketing practices.What do you mean by "utility

[~ regulation"?

]7J A: Tariff or tariff-like regulation,

]~ Q: Or tariff-like regulation?

]9] A: Yes,

[10] Q: What does that mean?

[11] A: Regulation that was the equivalent of

]'~ tariff regulation.

[131 Q: Is state consumer mud law that defmes

[141 abusive marketing practices a utility regulation?

PSI A: Not necessarily..

['~ Q: Can it be?

[t 7J A: Yes. I - once again, I 'Will give you an

{1SJ example. Insofar as the law requires. quote.

[19J "fairness," and somebody, an enforcement official,

[20] whether judicial or administr.ative, deems, fairness to

!21J mean you can't raise the rate for five years, that is .

I22J utility regulation, even if it is ~one under the

Page 336

11] authority granted to a colIn or other state official

[2J by a conswner protection law.

[3J Q: On - you also state in your repon on page

]4[ 23 that, "The FCC preempted any AT&T specific

IS} regulations or rules applied to any defined special

[6] groups that AT&T may have continued to serve. such as

m the elderly or disabled. " Do you see that?

18J A: Yes.

~] Q: Is it your testimony that the FCC preempted

[1OJ the ability of a state to enforce any conswner

(11J protection law designed to protect the elderly or

{12} disabled against a marketing practice involving CPE?

]"1 MR. BENNETI: Objection to the form of the

[1-41 question.

]'~ THE WITNESS: That's different from what I

]'6] said here but - but the answer is if it WlIS only

]1~ applied to CPE? I think that it would raise, at a

{lS] minimum., serious questions about whether it was

[19J utility substitute regulation, an anempt to achieve

[20] utility regulation, tariff regulation through the

[21] back door, and it might:If it 'Was a general

]Z!] requirement that says, ·With respect to everything,
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I'l Q: Yes.

121 A: Slamming, as I - I understand it in the

['3] communications context: -

1') Q: Right.

[S) A: - relates to long-distance service itself

[6) and, no, the answer is no.

m C: Couldn't happen here, could it?

~) A: I'm sorry. It - if one defines it as

[9J long-distance service -

)'0) Q: No. Where is long-distance coming from?

)") A: Oh, I - that's what I am saying.That's

[121 how I understand the use of the term "slamming." I

{13] haven't heard the word "slamming" -

[14J Q: You use the term "slamming- only.in the

115] context of - of long-dist:.ance service; right?

{16] A: That's - in the communications context,

[17] that's the only time I have heard it used.

)'~ Q: Really?

[19] A: Yes. I have heard other tenns used for

)2~ other abuses but - like cramming and sruff like

1211 that. but slamming, yes. I don'.! recall eve! having

IZ2J heard it used for something other than long--distancc
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[1] ·service in the communications context.

121 Q: Do you know if slamming occurred here in

l3] this case with respect to ~ease customers?

14' MR. BENNETT: Objection to the form of the

[5] question. It is vague and ambiguous.

(6) BY MR. TILLERY:

)7) Q: Slamming!

)8) A: If by "slamming" you mean taking a customer

19J who - and - you know, who did not want the service

[10] and signing him up for it?

[111 Q: Yes.

[12) A: I don'r know if it - if it occurred, no. I

[13J don't know.

)'4) Q: If it occurred, would thar act be

(151 preempted?

)1~ A: I would - I would think thar if there is a

(17) state prohibition on doing that type of activity.

)18) which I hope there is, that has nothing to do with

)'~ whether ir is CPE, long-distance, or adding machines,

[20] you know, or video recorders. I would DOt think it

(21) would be:: pree::mpted in this case.

I2Zl Q: You consider negative optioning to be
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[1] anti-consumer-

121 MR. BENNETT: Objection to the form.

13) Q: - practice?

'4) MR. BENNETI: I object to the form of the

[S) question.

[~ THE WITNESS: Once again, as I said before,

f7l it depends on the circumstances but I would generally

[8) disfavor it. Let me amend that.The - I think -

(9J the reason I find it to be a hard question is that if

['~ a negative option is used to have somebody do

(111 something new or different. then I think r would

[12] generally disfavor it. consider it to be a bad thing,

I'~ but, if, for example, somebody sends me a

1104) solicitation to buy something new. buy an add-on, buy

[1SJ an enhancement, double, you know, my purchase of

(16) something, and says, "You don't have to buy this and

I'~ if you do nothing, you will continue the way it has

118] gone along up until now· -

BY MR. TILLERY:

[2OJ Q: What will continue on the way it's gone:: on?

[21] A: Whatever it is yOll are doing, whatever you

{Z2J have been doing up until then.
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[21 customer or not?

13) A: I'm sorry?

[41 Q: Have you been their customer?

I~ A: If - the answer is if I am their - if I

[6] am thdr customer or becoming their customer at that

[7j time-

[81 Q: Would becoming their customer -

)~ A: Can I just finish the sentence? I jusr

[101 vrant to finish the sentence that I was doing and then

[111 you can ask the question. What I was saying is that

[\21 if somebody, for example, sends me a lener and says,

113) ·We would like you to buy a second, you know, ~ble

1'4) TV hookup," or something like that, "you only have to

I'~ get in touch with US if you want it, and if you do

"~ nothing, everything will continue the way it is," if

)'~ somebody did that, I would not automatically consider

[18J thacl would consider that a pro-eonsumer rather

[19] than negative consumer in that case.

)20) Q: Is that set of facts applicable to this

[21J case in any way?

[22] A: No. this doesn't have a negative option.
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{17] Q: So would your answer to that question be

{18] yes, they did not have them the day before?

[19] MR. BENNETT: Same objections previously

l20l stated.

[12] Q: Is tha, righ" They didn', have them the

(131 day before?

[14] A: There was no AT&T the day before.

[151 MR. BENNETT: Same objections.

BY MR. TILLERY:

BY MR. TILLERY:

Q: Is that correct. sir?

(11]

[1J MR. BENNETT: Same objections.

(2J THE WITNESS: On January Ist,1984.There

I3J were no phone leases before that date.

f4J BY MR. TILLERY:

[5J Q: Okay.All right. And soAT&Tdid not have

[6] them. and "them' we are talking abou, wha'? How many

[7J million? 80 million, you said? Didn', have these 80

[8] million customers the daybefore?

IllJ A: There was no AT&T the day before.

[10] MR. BENNETT: Same objections.

BY MR. TILLERY:

[21J

[9J question.

(10) THE WITNESS: There is no -

BY MR. TILLERY:

[12] Q: ExellS!' me.JUSt answer my question.

['" MR. BENNETT: I object to the - because I

[141 think it may call for some son of legal conclusion.

[15] and also object to the form of the question.

["I THE WITNESS: The answer is they weren', ­

[1~ they were tariff customers of the Bell Operating

[10] Companies, which at that point W2S the Bell system,

[1!i] so they were the Bell system customers prior to ­

~OJ the day prior to January 1st, '84. Subsequenllo

[21] that, the Bell system was broken up and. in 'erms ­

f22J I mean this is - I don '( know technically the answer _
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[1] It has a very different circumsu.nce.

J2l Q: Actually, didn', this case have wha, you

1'31 described as a modified negative option?

f41 A: Which I think is very different, Would you

(5) like me to tell you why?

[61 Q: Did AT&T have these people as their phone

[7J lease customers prior to January I, '84?

[81 MR. BENNETT: Object '0 the form of the
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[1] where you have a divestiture, whether for lots of

[2] purposes, you continued to be Staying with the same

[3] entity. I know for things - because they came up,

f4l for things like pensions and other things, you were

(5] considered - AT&T was considered to be the same as

.] 'hc Bell sys,em and I - I legally dan', know, thc

[7J way you arc asking it, whether thcy were the same,

[8] but-

[9J Q: Are you - wai, a minu'c.Are you taking

(10] the position that these were AT&T customers prior to -j'

. (11) January I, '84-

[12] MR. BENNETT: Same objections.

[131 BY MR. TILLERY:

[14J Q: - for - for phone lease pwposes?

(15) MR. BENNETT: Same objections.

{06J THE WITNESS: As r said, theI'l' were Bell

117] system customers, there were customers of the BOCs,

[18J nOt AT&T. There was no AT&T prior '01984.

1"1 BY MR. TILLERY;

[20J Q: When did - when did these people, these

(21) embedded based customers. become for the very frrst

{22j day AT&T phone lease customers?"

11J A: That is correct, subject to ~e fact that,

J2l as I said. for some pwposes,AT&T was deemed '0 be

(3] the same as the Bell system that i know about. I

f4] don't know here.

[S] Q: Wdl. that's what I am asking you.You

[51 keep hedging.

[7J A: Okay.

18j Q: Now. what I am saying, are you saying that

[9] these people were AT&T customers before January I,

[10] '84-

[11] MR. BENNETT: Same objections.

[1. BY MR. TILLERY:

[13J Q: - by virtue of having been Bell Operating

[14J Company tariff - bundled tariff subscribers' Were

(15) they AT&T phone lease customers before?

['61 A: No. they were not custom~of the new AT&T

[1~ by virtue of being Bell Operating customers before.

[18] Q: And then by virtue ofan order which was

{19] negotiated., in pan, by you and your compatriots at

[2OJ FCC with the - with AT&T and the eDtryofan order,

[211 these people became, on January I, '84, phone lease

(22) custOmers ofAT&T; correct?
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[1[ THE WITNESS: Would I call it an

[2] innovation?

~J Q: Yes.

[~ A: Given history here, the answer is yes. I

[6J would, you know, with 100 yc:ars of declaration that a

171 phone can't be sold, yes, the firSt time people said,

IS] -Gee:, we can sell phones," I think it was an

(9] innovation.

[10J Q: But you don't consider them to be distinct

[1'J in terms of their technological - they're precisely

112] the same: item.. As a matter of fact, you could even

[13] buy the leased phone, couldn't you?

[1.] A: Yes, that's co~ct.

Jl~ Q: So-

11~ A: Although I'm not sure if you - if the - I

11'7] don't know if - I'm not sure that the converse is

\18J true. I'm not sure if you could lease every phone

[ISJ that you could buy, but I think you could buy every

[20] phone you could lease.

[21J Q: Okay. When did the competition peak?

[22] MR. BENNETT: Objection to the form of the

[3J BY MR. TILLERY:
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[IJ that decision.They adopted wbat was called the

[2] Pompino plan, which was the pbase-our of CPE from

[3J separations, which was based upon - the reason it

~] was necessary to do that, the findings there

[S] necessarily implied that they were kept artificially

[6J low, but even though people repeatedly presented

171 earnings - evidence of that to the FCC. and even

~J though, I believe, the prellminary determination of

[lI] the district court in the consent decree was that

11~ through cross-subsidization, CPE prices were kept

111] anificiallyand unreasonably low, I'm not aware of

1'm the FCC reaching that decision explicitly.

[13] Q: The prices were frozen for the leased

[14] phones in '84 and 'S5; correct?

[lS} A: That's corre.ct. They were set and frozen.

11~ C: Right.

[In A: I mean for some people, they went up

[1~ slightly and for some people they went down.

[1~ C: But, generally, the same price?

f20l A: It was the same price for the twO years -

[21] MR. BENNETT: Foundation.

[22] THE WITNESS: - thereafter, but, yes,
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ell question.

l2l THE WITNESS: When did competition in the

[3J CPE market peak?

[~ Q: Right, if it ever did.

16J A: I'm nOt sure that it ever has. I mean I

[7] think it is an intensely competitive market today. I

[8J think it's been-an intensely competitive market.

[9J Q: Sin:ce when?

110J A: Since 1990. Maybe before that.! think it

[11J is - it was -it has been a very competitive market

11m since 19 - January Ist,1984.

11~ Q: Why? What caused it to be a very

[14} competitive market since on I, '54?

If5J A: The institution of the Computer IT

116) decision, which all of a sudden declared that this

['7J was a market which no longer 'WaS a tariffed regulated
118] market.

Jl~ Q: Did the FCC ever reach the conclusion that

[2OJ lease cbarges were aniticially low in '84 and '85,

121} lc::t's say?

[22] A: I'm not sure if they explicitly reached

McCorkle Court Reporters (312) 263-0052
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13] Q: And that was more or less consistent with

{4] the prices that they had been before, weren't they?

[~ A: Yes.Yes. It was -

[6] Q: And those were anificially low prices?

171 A: Yes, they were.

[8J Q: Then can you tell me how on January I, '84,

[9] with an artificially low price, this was an intensely

[10] competitive market?

[11] A: Yes. The Bell system and AT&T have done

[1m such a horrible job of marketing and had such a

[13J limited set of offerings that anybody or vinually

[14J anybody who wanted a different rype of phone couldn't

11~ get it from the Bell system. The moS! noteworthy
[1~ portion of that is that all Bell phones were. I would

[In say, over-engineered, gold-plated phones, partly

118J because this is a - this is what they were expected

[1~ to do in a regulatory environment and partly because

(2OJ the incentives are all to do this in - in a

[21] regulatory environment.They built phones to laSt 50

j22] years, phones that would be taken in and repaired and
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[1] replaced.Those phones were underpriced vis-a-vis

[2] what they were, but now people were coming in 'With

131 phones that you could huy for 10 bucks. Or one thing

!41 I remember vividly was something strike you,like the

[5] Mickey Mouse phone, was an ad:With a year's

I5J subscription to Spons illustrated, they gave you a

[7] giveaway, I mean I was just watching this and saying,

~l "Geez, the world has changed." They gave you as a

{llj giveaway a littl~ phone shaped like a basketbaIL So

{10] because now people - the phones they were offering

f11j were at too Iowa price for what they were, but the

[12] market, even though it is a single market. they were

{IJ{ basically offering underpriced CadilIacs and all of a

[14) sudden Volkswagens came in that hadn't been permitted

[15] before and took a heck of a lot of the market away

(16) rapidly.

{1~ Q: So their price, which was fixed pre-I 984

[1Bl and stayed stable for the next two years. was

[19] mandated as being stable: for the next. two years, was

[2OJ a - 'WaS not an impediment to full competition

f2'l because of low-priced alternative phones; is that

I22l what you are saying?
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[11 A: I'm saying if you use the word "full

[2] competition~ - I mean remember when it 'WaS mandau:d.

p{ the FCC approved the voluntary AT&T pl2n.just like

[4J all the others. but it was mandated. But the answer

[S] is it 'WaS an impediment to full competition.The

[6] reason that the plan was transitional is, as 1 told

[7J you, there 'Was a balance being done between political

{8) concerns, concerns for consumers, concern for

f91 developing full competition.That was the bal2nce.

{10{ There is no question at all that the FCC believed, I

{11J think accurately, that it would become even more

[12] competitive, as I think it did, after that price

{13] freeze 'WaS eliminated. So the - it wasn't a belief

[14J that it could be fully competitive under the freeze.

{15] That was pan of the balancing that was done, which

pSI is - is what the FCC does. It balances competing

{17J interests in very complex cases like that.

pal Q: Let's switch gears here just a little bit,

119J okay? We will come back to these in a bit.

[2OJ Are negative: options generally considered

121) lawful means of doing business?

[22J MR. BENNETT: Objection to the form of the
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[lJ question.

!2l THE WITNESS: I don't know about

13{ "generally.' To the extent to which - people are,

{4j generally, not permitted to go to someone and say,

{5] 'Unless you tell me otherwise, I will deem that you

{~ have ag;."ed to do the following," and then send you a

[7J list of any types of conditions.

BY MR. TILLERY:

[9] Q: Do you know of any negative option schemes

{1~ that have been prohibited by I2w?

{lll A: I don't know specific ones but I would

!'~ expect and certainly hope that ones of that type have

[13J been.

(14] Let me just - you are talking about what I

[15) call pure negative options; right?

{16] Q: That's what I have been asking you.

{17] A: Okay.AI1 right. I mean I - to the best

[18] of my knOWledge, I can say I'm not aware of anything

119] that I would call a modified negative option scheme

[20] such as what we did being declared unlawful but onc

I'2'J where somebody, you know, writes to you and says,

[22) YYou have ordered a full range of the following
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(1J unless you write to me next week, n I. would ass~e.;

!2l would be improper.

131 Q: Do you know if there is any specific

14J Federal Regulations prohibiting telecommunications

15) carriers from using a negative option notice to

rSJ obtain customers?

[7j A: To obtain customers?

(lJ Q: That'S correct.To obtain a customer.

f9l A: I would assume - I think so and I would

[10J certainly asswne so. In other words, if - to tell

[11] somebody, "I'm going to sign you up for my service

[12] unless you tell me otherwise. n yes, I mean that ­

{13J that would be slamming.

[14J Q: "Slamming, n that's a term I haven't heard

{1~ in a while. Whar does thar mean?

(1SJ A: "Slamming n means assigning a customer to a

117] carrier who - which he or she has not selected.

{1BJ Q: Do you know if there is any slanuning in

[19J this case?

(20) A: I am not aware of any.

121J Q: Nobody has ever told you of any, have they?

[22J A: Slanuning?
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